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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
Case No. 04-32346 GFK

Steven B. Kirby,

Debtor.
______________________________________________________________________________

NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

______________________________________________________________________________

1. GreenPoint Credit LLC ("Movant"), a secured creditor of the Debtor herein, by

its undersigned attorney, moves the Court for the relief requested below, and gives notice of

hearing herewith.

2. The Court will hold a hearing on this motion at 10:30 o' clock a.m., on

November 15, 2004, before the Honorable Gregory F. Kishel, in Courtroom No. 228-B, U.S.

Courthouse, 316 N. Robert Street, St. Paul, Minnesota, or as soon thereafter as counsel may

be heard.

3. Any response to this motion must be filed and delivered not later than

November 9, 2004, which is three days before the time set for the hearing (excluding

Saturdays, Sundays and holidays), or filed and served by mail not later than November 3,

2004, which is seven days before the date set for the hearing (excluding Saturdays, Sundays

and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,

THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rules 9013-2

and 4001-1 and Movant requests relief from the automatic stay imposed by the United States
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Bankruptcy Code with respect to certain personal property subject to Movant' s valid security

interest.

5. This case was filed as a voluntary case under Chapter 13 of the United States

Bankruptcy Code, and the case is now pending in this Court.  This Court has jurisdiction over

this motion pursuant to 28 U.S.C. §§ 1334 and 157(a), Local Rule 1070-1,  Fed. R. Bankr. P.

5005 and applicable rules.  This is a core proceeding.

6. Movant holds a valid, perfected security interest in a 2000 Schult Homes

Corporation “Alpine” manufactured home, S/N R293500 (the "Vehicle").

7. Copies of Movant' s Installment Sale Contract (the "Contract") and Confirmation

of Lien Perfection, respectively evidencing creation and perfection of Movant' s security

interest, are attached hereto as Exhibits A and B and incorporated herein by reference.

8. The terms of the Chapter 13 Plan requires payments directly to Movant for

installments coming due after the filing date.  A delinquency of at least $740.64 in direct

payments exists and has not been paid as of the date of this motion.

9. The balance due under the Contract is $34,125.49 as of the date hereof.  On

information and belief, the fair market value of the Vehicle is approximately $31,232.00.

 10. Movant' s security is depreciating in that Vehicle is being utilized, subjecting the

same to wear, without payments as required by the Plan. 

11. The failure to make the payments required by the Plan constitutes cause, within

the meaning of 11 U.S.C. § 362(d)(1), entitling Movant to relief from the automatic stay.

12. If testimony is necessary as to any facts relevant to this motion, Stephanie

Spurlock of Movant, 1100 Circle 75 Parkway, Suite 1000, Atlanta, Ga 30339, will testify on

behalf of Movant.



WHEREFORE, Movant, respectfully moves the Court for an order modifying the

automatic stay imposed by the United States Bankruptcy Code and authorizing Movant to

foreclose its security interest in the Vehicle and for such other relief as may be just and

equitable.

Date: October 25, 2004.

FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)

Attorneys for Movant
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
Case No. 04-32346 GFK

Steven B. Kirby,

Debtor.
______________________________________________________________________________

MEMORANDUM IN SUPPORT
OF MOTION

______________________________________________________________________________

GreenPoint Credit LLC  ("Movant") submits this memorandum of law in support of its

motion for relief from the stay in the above-entitled matter.

FACTS

Movant holds a perfected security interest in a 2000 Schult Homes Corporation

“Alpine” manufactured home, S/N R293500.  The Chapter 13 Plan requires monthly

payments to Movant to service the secured debt of Movant.  Presently, there is a delinquency

under the Plan.  The vehicle subject to Movant' s security interest is depreciating with use.

ARGUMENT

 Pursuant to Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay

shall be granted upon request of a creditor "for cause, including the lack of adequate

protection of an interest in property of such [creditor]."  11 U.S.C. Section 362(d)(1).  Here,

the payments have not been made as required by  the Chapter 13 Plan.  Such circumstances

constitute cause, within the meaning of Section 362(d)(1), entitling Movant to relief from the

stay. See Reinbold v. Dewey County Bank, 942 F.2d 1304, 1306-07 (8th Cir. 1991) (debtor' s

failure to comply with plan supports bankruptcy court' s decision to grant relief from the
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automatic stay for cause); In re Wieseler, 934 F.2d 965, 967 (8th Cir. 1991) (debtor' s failure

to comply with stipulation provided cause for dissolving automatic stay).  See also First

Federal Savings and Loan Ass' n. of Minneapolis vs. Whitebread (In re Whitebread), 18 B.R.

192 (Bankr. D. Minn. 1982); In re Quinlan, 12 B.R. 516 (Bankr. W.D. Wis. 1981); In re

Caulk, 9 B.R. 242 (Bankr. E.D. Penn. 1981).

CONCLUSION

For all the reasons set forth herein, Movant is entitled to an order terminating the

automatic stay and authorizing it to take possession of and foreclose its security interest in the

Vehicle.

Dated: October 25, 2004.

Respectfully submitted,

FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)

Attorneys for Movant
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788























UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
Case No. 04-32346 GFK

Steven B. Kirby,

____________D__e_b_to_r_.____________________________________________________________

ORDER FOR RELIEF
FROM STAY

______________________________________________________________________________

The above-entitled matter came before the Court for hearing on the motion of

GreenPoint Credit LLC ("Movant") seeking relief from the automatic stay imposed by  the

United States Bankruptcy Code.  Appearances were noted in the Court' s record.  The Standing

Chapter 13 Trustee submitted a report and recommendation in response to the motion.  Based

upon the proceedings had on said date, the statements of counsel, and all of the files and

records herein, the Court now finds that cause exists entitling Movant to the relief requested.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stay of 11

U.S.C. § 362(a) of the Bankruptcy Code is immediately terminated as to Movant, and Movant

is authorized to enforce its security interest as provided by contract and state law in the subject: 

2000 Schult Homes Corporation “Alpine” manufactured home, S/N R293500

Notwithstanding Fed. R. Bankr. 4001(a)(3), this order is effective immediately.

Dated:  _______________       _______________________________
Gregory F. Kishel
United States Bankruptcy Judge
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